
employed essentially the same premise as People's Counsel, but 

reached a different conclusion, based on the following syllogism, 

3 4  

i sold by Bell Atlantic to Payphone Service Providers. Bell Atlantic 

because usage underlies all telephoqe service, it-- is not payphone- 

specific; because usage is not payphone-specific, Federal law does 

not require it to be tariffed at the Federal level; because usage 

is not tariffed at the Federal level, the New Services Test does 

not. apply to it. Throughout its argument, Bell Atlantic appeared 

to -treat Federal tariffing of a service offering. as a prerequisiFe 

for applying the New Services Test to that offering. Bell Atlantic 

made a similar argument in a recent case before the Pennsylvania 

Public Utility Commission in which the applicability of the New 

Services Test to local usage was at issue. In Central Atlantic 

Payphone Association vs. Bell Atlantic-Pennsylvania, Inc., 

Pennsylvania P.u.C. (1998),15 the trier of fact determined that tar- 

iffing at the Federal level had "no relevance" to the question of 

applying the New Services standards to a particular service. 

Specifically, the trier of fact in Central Atlantic Payphone con- 

c.luded, based on an extensive examination of FCC statements, that 

tariffing of a service at the Federal level "has nothing to do with 

the issue presented here, namely, whether the rate charged fo1 

local usage must meet the Federal New Services Test." Id. at 7. 

j 

~ 



S T A T E  O F  M A R Y L A N D  

P U B L I C  S E R V I C E  C O M M I S S I O N  

Services Test applicability, as shown by the following text and 

footnote in the FCC's First [Common Carrier Bureau] CCB Order: 

Tariffs for payphone s_ervices, including 
unbundled features and functions filed with 
the states, pursuant to the Payphone 
Reclassification Proceeding, must be cost- 
based, consistent with Section 2 7 6 ,  nondis- 
criminatory, and consistent with Computer 111 
tariffing guidelines.' 

Id. at para. 163. A s  stated in the Order on 
Reconsideration, the intrastate tariffs are 
subject to the new services test. 

Order on Reconsideration at Id., n. 4 9 2 .  
Emphasis added. 

5 

It is obvious, then, that services listed on intrastate, as well as 

on Federal, or interstate, tariffs may be subject to the New 

Services Test. It is equally clear that Bell Atlantic's argument 

that the NST can apply only to se-rvices which are Federally 

tariffed is erroneous. 

Bell Atlantic also aqued against applying the NST to 

local payphone usage rates because the Company offers usage to 

payphones under a bundled retail business tariff rather than an 

unbundled payphone tariff. This argument is simply another version 

of the Company's position that services must be payphone-specific 

i2 order to be subject to the NST. If businesses may buy the same 

or essentially the same senices as P S P s ,  sell Atlantic would 

contend, these services are clearly not payphone specific. As 

already discussed, however, B e l l  Atlantic's argument is a weak one 

in a competitive environment. Federal law and regulation require 

that Bell Atlantic payphones and COCOTs be on an equal competitive 

- 

3 5  



S T A T E  O F  M A R Y L A N D  

P U B L I C  S E R V I C E  C O M M I S S I O N  

footing. The New Services Test is a mechanism to further the 

achievement of such a goal. Co?-forming payphone usage tariffs to 

the requirement of the New Services Test 9 result in payphone 

usage charges being lower than charges for,reselleks or for regular 

business usage, a possibility to which EA-MD strongly objected. 

This result however, is neither certain nor likely.16 Even if it 

were, it does not permit us to ignore the competitive requirements 

of Section 2 7 6  and the various FCC orders. It is also a result not 

inconsistent with the soon-to-be fully competitive payphone 

environment, in which BA-MD's payphones will compete on a level 

with those of other Payphone Service Providers. Failure to insure 

that usage service is provided at unsubsidized rates ___ would, 

however, be inconsistent with the new state of the payphone 

indust-7." Therefore, this Proposed Order requires Bell Atlantic 

to price local payphone usage according to the requirements of the 

New Se-rvices Test. If necessary to accomplish this goal, BA-MD 

will unbLrdle usage and provide it to PSPs apart from ordinary 

business usage 

r 

---- - 

In its Order No. 73010, issued November 8, 1996, in Case No. 8731, 
p. Z B ,  the Commission applied a wholesale discount rate of 19.87 percent 
f o r  resellers of service who provide their own operator ana directory 
services. This provision would insure that most resellers could purchase 
service at a rate lower than PSPs. These savings may be passed on to 
business users. -*en if some business users end up paying more f o r  cer- 
tain services than PSPs, that result is supportable. PSPs, in providing 
local phone service in many low-income areas, provide a different service 
than most businesses. 

'' Bell Atlantic urges that .the FCC has clearly ruled that the services 
that . . . LECs offer . . . need not be made available at wholesale rates to 
independent PSPs: Bell Atlantic concludes on the strength of the FCC 
r u l i n g  that permitting PSPs to purchase usage at 'wholesale' business 
rates is not permissible. PTC responds that it is in fact not seeking 
wholesale rates, but rather rates consistent with the New Services Test. 

16 

- 
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STATE O F  NEW YORR 
PUBLIC SZRVICE C O . W I S S I O N  

Case 99-C-- - Pecition of the Independent Payphone 
Association of New York, Inc. to 
Modify N e w  ‘iork Telephone Wholesale 
Payphone Service Rates and Award Refunds 

STATE OF FLORIDA ) 

COUNTY O F  SFRASOTA ) 

Louis A. Ceddia, beinq duly sworn, deposes and 

says : 

INTRODUCTION 

1. I am the principzl menber of LMC Associates 

LLC, a firm that provides regulatory policy and planning 

services to telecommunications providers. My business 

address is 8200 Deerbrook Circle, Sarasota, Florida. Prior 

to the estabiishmenr of LVC >.ssociates, I was employed by- 

the New York State Departmen: of Fublic Se-vice. During my 

twenty-five years there, I held various positions in t h e  

areas of telecommunications policy, planning, service and 

rates. A number of chose pcsitions were at che policy 

making level. During my tenure in planning and rates, I was 

on numerous occasions the exsex stzff witness in rate 

proceedings on the cost of service and rates associated with 

telecommunications serv ices  crcj.ided 50 business customers. 

In that capacity, I criticpee ccnss~y cost studies, prepared 

cost studies of my own, deslqned rztes based on those costs 

snd offered sxor?. testimony 3n all thcse aatters. Recently, 



I have been retained by- t h e  Indepencenc Payphone Association 

of N e w  York, Inc. (IPE.N'!), ts review and comment upon the 

tariff revisions filed by N e w  York Telephone (NYT) in Case 

56-C-1174. 

BACRGROUND 

2. O n  December 31, 1996, the Commission 

instituted Case 96-C-1174 to address and implement the 

requirements of the new Federal payphone regulations and to 

sssess fully the ramifications cf t n o s e  rules: T h e  

Cammission also required local exchange companies ( L E C s )  to 

file tariff revisions consistenr wich t h e  new federal 

regulations to become effective by April 15, 1997.' On 

Deceder 31, 1996, NYT filed tariff revisions to become 

effective on April 1, 1997, and on Mirch 21, 1957, the 

Commission approved the tarir; revLsions on a temporary 

basis because the tariff s c r u c t c r e  and rate levels had n o t  

been teszed in the coin teleF?.cr.e marketplace.' On July 2 0 ,  

1555, the Commission r e q u e s t e d  comments from interested 

parties on t h e  tariff r e v i s i c n s ,  to be submitted by 

. .  

. ^ ^  

Order Inscicucing Proceed ing ,  Case 96-C-1174, Issued 
and Effecri,~e December 31, 1556, at Pages 3 and 4 .  

- .  
LC., a: O r d e r i n q  Clz ' lse 4. 

. _ -  Order A p p r o v i n g  Tarirz C n  .A. ?z;porary-  asi is, issued and 
-*z  rllecrive March 31, 1997, 2t r,ge, 3 and 4 .  



Se5tnmber 15, 1 9 0 7 .  ' Ccmnencs were submitted by I P A N ' I ,  and 

by AT&T Coxmunicaticns of New Ycrk, Inc. (P .T&T)  .* 

NEW YORX TELEPHONE'S TARIFF FILING 

3. On December 21, 1096, KYT filed revisions to 

its Pcblic Telephone Serv ices  tariff. The purpose of this 

filing was to comply with the p a y p h ~ n t .  reclassificacion 

provisions of The Telecommcnicaticns P . c t  of 1 9 9 6 ,  the 

Commission's Order instituting Case 96-C-1174, and the FCC's 

Report and Order in Docket 9 6 - 1 2 8 .  The tariff revisions 

contained rates for four rypes cf coin telephone lines and 

their features' which, prior tc rhe tariff filing, were 

available only to NYT's own payphcne operations.' However, 

Notice Requesting Ccnrnents Ad6ressin5 Aspects Of The 
Federal Payphone Regulaticns, The Need For Changes To The 
Ccmmission's COCOT Regclations An6 Certain LEC Payphone 
Tariffs, Issued July 30, 199;. The due date f o r  comments 
was subsequently extended to Ssptenher 30, 1997. 

' AT&T's comments are cansisrenr with IPANY's regarding 
Geaknesses in N e w  Yolk Telephone's tzri?f supporting cast 
studies. Although 4T&T z y z e s  t h a t  cssts may be understated 
and IPANY claims that costs a r e  cverstated, these positions 
are not mutually exclusive. A r n ' T '  L a A  s concerns center on the 
costs associated with payFhone sets that, prior to 
deregulation, were reccverec! rhrouqh access r a t e s .  IPA..NY's 
cost concerns, on the other hand, i n v o l v e  bottleneck 
facilities that remain reqlared. 

The four types of coi.3 rele?h:cne Lines NYT will provide 
in the new cztegory of PuClic .:.ccess Srnart Pay Lines are 
one-way and rxo-way Sasiz C a i n  Access Lines ( a C A L 1  and 
- ~ . . - 2 )  , INXATE and CS.~.CE->.-C.&-L. - -  - , ->7  

rn  he Telecomnunicati~r?s .A.ct did nc; r e q u L r 2  that the 
retail pzyphone services prsvi62d ky NYT be provided through 
a Section 272 structurally secarzz2 subsidiary, similar to 



the tariff's existing teras and rstes f o r  the bottleneck 

paypnone lines 2nd featcres used k y  I P A N Y  menbers were not 

changed. The tariff revisions alsc removed from rates and 

charges payphone sets and sec related equipment. W i t h  the 

above revisions, NYT claimec! thac its Public Telephone 

Services tariff met the requirements of The 

Telecommunications A c t .  ~ 

DURPOSE OF STATEMENT 

4. The purpose of this statement is to offer a 

response 10 the Commission's expressed inrerest in the 

impact of the NYT tariff revisions on the coin telephone 

marketplace. I will describe my review and analysis of t he  

tariff revisions and comment on chs impact the revisions 

have had in the New York payphone market. In doing so, I 

will cffer my assessments cf The tariff's conforaance to the 

non-discrinination provisions in Section 276 of The 

Telecommunications F.ct, and the cariff's compliance with the 

the retail services covered by Section 271, and 273 to 275 
of the Act. M'IT instead chose to provide retail payphone 
services through a separate operazinc division, known as 
PUBCOM. While this operating division is IPANY's competitor 
in the marketplace, it is the ccszs and rates of NYT's 
boctleneck payphone services, which ccntinue to be provided 
to IPA-NY and t3 NYT's PUBCGM by ci?e regulated core company, 
which are at issue here. 

see 47 u . 5 . C .  5276 These prcvisions ars described in 
kport and Order, F C C  0 6 - ? 8 8 ,  CC Doc!<er No. 96-123, Relezsed 
and Adopted. Ssptember 20, 1996, az 7192-203 



cost-bzsed pricing requirements of the Federal 

Communications Commission ( I ; C C ) .  In addition, I will 

present an alternative view of payFhcne service ccsts and 

rate structure and describe ho& rhs existing NYT rates for 

the access lines used by Independen: Fayphone Providers 

(I?Ps) result in a gross over-recovery of costs. Finally, I 

will comment on t h e  market aspects cf the tariff revisions 

and how well NYT's Public Telephone Services tariff, in 

general, fits with the Commission's pro-competition/pro- 

consumer policies. 

TARIFF ANALYSIS 

5. In its December 31, 1996 tariff filing, NYT 

established rates fcr the first ;:me for the pay Telephone 

services and fearures it in its cwn vertically 

integrated pay telephone operations. In constructing the 

rates for the bottleneck payphone services it was 

introducing, KYT utilized the existing Basic Public Access 

line (BPAL)  rates in its Pcklic Telephone Services tariff as 

a surrogate f o r  service costs and as 2 starting point for 

the new rates. By dcing so, N'iT chose to eschew the FCC 

require3 application of the New Services T e s t  in its rating 

of the services it has used for :fears in its own payphone 

operations.' The rating scheme used by  NYT produced mcnt:ily 



rates with a range frnlr. $22.73 f2r I?iN.J.TE 2nd CHA'GE-.-CALL 

to $ 2 3 . 7 2  and $24.65 fcr EC.A.52 an2 BC>.LI respectively.'; ds 

I will show, the process NY? Etilizec to deeermine the level 

of rates for the services it included in its tariff filing 

is incorrect. Moreover, the tariff filing excluded from 

consideration entirely the rates for existing services used 

by I P A N Y  and other independent payphone prcvieers, and this 

is a direct violation of FCC requirements. 

THE REOUIREMENTS OF THE TELECOMMUNICATIONS ACT OF 1996 

6. I n  order to ccnforx co rhe payphone service 

provisions of che Telecommunicarions Act of 1996, NYT must 

meet two broad conditions regarding its dealings with its 

payphone competitors. Firs:, ic must nct prefer or 

discriminate in favor of its cwn payphone service.-- 
.. 

ccnpeiitive payphone Frov?'ders c c n  c f f e r  cayphone services 
using either instru~ent-implemen~ed Ismar-, pay-phones' or 
'dumb' payphones that utilize central office coin services, 
or some combination o f  the rwc in a mnner similar t3 the 
LECs.  Because the incunbent L Z C s  have used central office 
coin services in the pas:, bEt kzve  nor made these services 
available to independent payphone providers f o r  use in their 
provision of payphone services, we require that incumbent 
LEc provision of coin transmission services on an unbundled 
h s i s  be treated as a new service under th.e Conmission's 
price cap rules. Beczuse inc,ambent L E C s  may have an 
incentive to charge their ccn?etit=rs unreasonably kigh 
prices for these services, xe c o r . c l . ~ < e  thzr the r.ew services 
Lest is necessary to e p s u r e  r h s r  cer.:ral office ccin 
services are priced r e a s c n a k l y .  I '  
J. 

" '  Filing Overview, Ne:.] Ycrji Tel2.;~.2ne, Secrion 4. 

47 L . S . C .  §276(a)(2). 



Second, iZ mUsZ adhere to Fon-StrucEural safeguards which, 

"ac a minimum, i n c l u i ' e  the n c n - s t r , J c r u r z l  safequards equal 

to those adopted in the Computer I n q u i r y 1 1 1  (CC Docket N o .  

. .  

9 0 - 2 6 3 ) " . "  

7. The FCC determine'd t h z t  such safeguards 

mandate unbundled Fondiscriminatory access to N Y T  network 

features and functionaliries, - or. t?.e b a s i s  of teras and 

conditions equal to those provided to NYT's own 

cperations.:' It also required that NYT provide to paypnone 

competitors access to other unbundled network elements that 

are not unique to payphone services, but are integral to 

competitors' service offerings to end-users." The FCC 

further required that tariffs for all payphone lines and 

unbundled features and fur,cricns be filed with the states, 

and permitted states to require addirional unbundling 

requested by comperitors or as needs arise:" Finally, the 

FCC stated that non-discriminatory rates would be 

accamplished throu~h the applicarion of the " N e w  Services 

.~ 

m Lest" which derermines prices by calculating the direct cost 

.. 
' -  See  47 U.S.C. § 2 7 6 ( h )  (1) (c) 

l i  Reporr and Order, FCC 9 6 - 3 P 6 ,  CC Docket No. 96-128, 
Released and Adopted Sepcenber 2 C ,  1996, at 7196 

'' Id., at 7 203 

Id., az Ti 14e : >  

Deleqazed AKthcrizy, DZ. $ 7 - 6 7 3 ,  CC D o c k e t  No. 95-126, 
Older Adopted and Released April -L !  lag;, at 7 8  



~. 
c f  p r c v i d i n g  a s e r v i c e . '  

? 

8 .  T h e  " N e w  S e r v i c e s  "est" is  a n  a s s e s s m e n t  u sed  

by t h e  FCC t o  d e t e r m i n e  whether  coxpan ies  s u c h  as  N Y T ,  which 

o p e r a t e  u n d e r  f e d e r a l  p r i c e  cap  r u l e s ,  f i l e  r a t e s  f o r  new 

Open Network A r c h i t e c t u r e  (ONA) i n t e r s t a t e  sccess  services 

t h a t  a r e  b a s e d  on c o s t .  The t e s t  r e q u i r e s  t h e  f i l i n g  

company t o  d e t e r m i n e  t h e  d i r e c t  c c s t  o f  p r o v i d i n g  a s e rv i ce ,  

and t o  use t h a t  c o s t  a s  a p r i c e  f l o c r .  With t h e  d i r e c t  cost 

a s  a l o w e r  bound f o r  p r i c i n g  t 3  a v e r t  s u b s i d y  s i t u a t i o n s ,  

t h e  o v e r a l l  r a t e  f o r  t h e  s e r v i c e  i s  Lhen e s t a b l i s h e d  by 

adding a r e a s o n a b l e  arnount of  overhead:" The " N e w  Services  

T e s t "  t h e r e f o r e  establishes a c o s t - b a s e d - r a t e  r e q u i r e m e n t  

f o r  t h e  b o t t l e n e c k  ser-vice c,-mponer;t_c of LEC s e r v i c e s  

p r o v i d e d  t o  c o m p e t i r o r s .  

. .  

COST OF S E R V I C E  SUPPORT 

9. >.s s t a t e d  e a r l i e r ,  NYT d i d  n o t  c a l c u l a t e  

a c t u a l  d i r e c t  c o s t s ,  b u t  i n s r e s c  used i t s  e x i s t i n g  r a t e s  as  

a s u r r o g a t e  f o r  l i n e  c o s t s  i n  i t s  czriff filing. T h i s  i s  

1~ R e p o r t  and O r d e r ,  a t  7146. See a l s o  47 C . F . R .  Part 61 
a t  6 1 . * 9 ( f )  and (9). 

I s  D e l e g a t e d  A u t h o r i t y - ,  DE: 36-2113, L e t t e r  dased Octobe r  
2 8 (  1 9 9 8 ,  Kathryn  C .  Brown, C h i e f ,  Zoxmon C a r r i e r  Su reaL ,  
F C C ,  t o  F 'oncrzble  J o s e c k  p. M e t t n e r ,  Chzirman, P u b l i c  
S e r v i c e  Coxmission 3: W i s z a ~ s i n ,  ac r s q e  2 .  S e e  also, C,bi.A 
Orcier, 5 F C C  Rcd a t  4531, a t  7 4 3 .  

r 

S 



. .  shown i n  i t s  memo i n  s u p p o r r  o f  t h e  r i l i n g ,  which I w i l l  

r e f e r  t o  a s  t h e  KVT F i l i n g  Over.+iei<. NYT a l s o  f i l e d  a Long 

Run I n c r e m e n t a l  C o s t  ( L R I C )  analysis under  t r a d e  secre? 

s t a t u s ,  b u t  t h a t  c o s t  a n a l y s i s  was n o t  made a v a i l a b l e  for 

r e v i e w .  On J u n e  10, 1997, N Y T  ag reed  t o  p r o v i d e  a copy of  

t h e  L Z I C  t o  IPANY and a l s o  t o  an expert who was n o t  

o b j e c t i o n a b l e  t o  N Y T .  ' However, when t h e  L R I C  was 

r e q u e s t e d  by I P A N Y  i n  c o n j u n c t i o n  wich t h i s  a n a l y s i s ,  t h e  

r e C p e S K  was r e f u s e d . -  The LRiC's u s e f ~ l n e s s  i n  t h i s  

a n a l y s i s  i s  q u e s t i o n a b l e  though ,  for a s  I w i l l  e x p l a i n ,  t h e  

c o n t e n t  of  NYT's F i l i n g  Overview i n d i c a t e s  t h a t  t h e  L R I C  w a s  

l i k e l y  i n c o m p l e t e ,  i t s  c a l c u l a t i o n s  l i k e l y  v i o l a t e d  FCC c o s t  

and p r i c e  g u i d e l i n e s ,  and it a p p e a r s  t o  h a v e  been  b a s e d  on 

d a t a  that became o b s o l e t e  or, t h e  effecrive d a t e  o f  the 

L a r i f f  :- 
.~ - 

l o .  With t h e s e  and o t h e r  d e f i c i e n c i e s  I have  

Letter cf  I iober t  P. S l e v i n ,  Cou;.sel, NYNEX, t o  S t e v e n  19 

Elov, Records  Access O f f i c e r ,  Deparcxenz o f  P u b l i c  Serv ice ,  e--- cLcd J u n e  13, 1 9 9 7 .  

1J I t  was e x p l a i n e d  t h a r  che r equesc  was r e j e c t e d  because 
K e w  York T e l e p h o n e l s  p r i o r  approva l  " 2 s  two y e a r s  old 2nd 
t h a t  t h e  c o i n  p r o c e e 2 i n g  was close"-. NYT s t a t e d  t h a t  i n  
o r d e r  for t h e  L R I C  t o  be released, t h e  fo rm21  r e q u e s t  
p r o c e s s  t h r o u g h  t h e  DPS R ~ C G ~ ~ S  Access C f f i c e r  must  b e g i n  
a q a i n ,  i n c l u d i n q  a sew snowing of  need for t h e  LRIC by 
I?ANY. 

.< .. m ;he A p r i l  1, 1997 e f f e c r i v e  Sate of  t h e  t a r i f f  i s  a l s o  
t h e  d a t e  t h e  Commissi=n i s s u e d  i t s  O p i x i c n  an2 C r c i s r  s e t t i n g  
E a t 2 5  for F i r s :  C - rc r~  o r  Ns~-$or:.: E l e n e n c s .  I t  i s  t h e  coscs 
e s * - l - l '  ' - ' L c r _ i ~ n e a  i n  ih&r cr,ace;dirLg ;;b,ich s h c u l c  be  used  K O  s e t  
wholesale payphone r a z e s .  



fol;nd, N Y T ' j c o s t  support for its rariff filing fails 211 of 

=he payphone pricing concliticns cf The Teleccmmcnications 

Act as defined by the FCC. As indicated, the ccmpany di? 

not calculate the direct cost of the new payphone lines it 

has introduced, as required by zhe F C C ' s  "New Services 

Test." The co;;lpany used insreaa exisring lublic Access Line 

rates as the basis of its computations.-- In addition, NYT 

did not even consider calculating direct costs f o r  the 

existing Public Telephone Services used by its payphone 

competitcrs, a direct contravention of FCC directives. 

11. In 1997, NYT claimed to the FCC that it did 

not understand that the "New Ser~ices Test" requirement aisc 

applied to existing payphone services:. Apparently to 

assuaqe FCC concerns, NYT then committed "to reimburse and 

provide credit to rhose  purchasing the services back to 

April 15, 1997," if rates for services under the "New 

Services Test" prove to be lower than those now in 

existence .-4 

12. However, despite the FCC directives, and 

NYT'scommitment to the FCC, NYT has not, in more tnan two 

years, notified the Departaent of Pzblic Ser-<ice of its 

._ 
-- Filing Overview, Secrlcn 3 .  

.-, - tx Farce L e t t e r  of PTichael Kellogq, Caunsei, RSOC .. 

Coalition to Mary 8eth R i c i a r 5 ~ ,  DecuE.v . -  Chief, Common 
Carrier Bureau, FCC, Dated A ~ r i l  11, 1597, at ?age 1. 

., ~- Id., at Faqe 3 



conmitment; nor has it atce%.zted r c  xodify i t s  tariff filing 

in New York  to include the requisite ' (N2.d Ser-vices Test." 

Zven thcugh the FCC in Augusz 1999 e l i i n i n a r e d  t h e  " N e w  

Services Test" requirement for m a ~ y  of the new services 

introduced by companies such as NYT, t h e  test is szill 

required for loop-based services such as those utilized b> 

NYT's payphone compeeitors.~ 

13. Another critical failure by N"T in its 

filings with this Comxission has been its decision noc to 

submit cost calculations for the c~ace it provides to its 

own payphone operations and to its comperitors. Again, 

contrary to FCC unbundling requirenents, NYT continues to 

charge its competitors retail message unit rates f o r  local 

traffic, and retail incerreyional races f o r  intra-LPTA 

u-affic in the NY Netropoliran area, insread of cost-based 

races. - -  
~ ,; 

14. The end r e s u l r  of the deficiencies in NYT's 

c o s r  supporc is that razes ckarqed eo 123.P members  are far 

.i 
-- Fifth Report and Order and Fcrther Kotice of Proposed 

Rulemaking, FCC 95-206, CC Docket No. 95-26?, Adopted August 
5, 1959 2nd Released >.ugust 27, 1995, at 7 3 9 .  "Loop-based" 
services are defined L n  accor~ance wlch <7 C.F.R. 535.154 as 
those utilizing ' I  [s;ubscrlber c z  cornz.cn 1ir.e~ that are 
jointly used f o r  local exchange service and exchange access 
f3r state and interstzce intsrerckznge services." 

-' Significantly, chsr2 is reference r a  N ' W ' s  USE of hcal 
switching costs, racher r n s n  nesszge ilnir r a t e s ,  in 
deterrnininq ics prcfitakility in xhe groprierary LRIC cost 

Page 4. 

.. 

st? .. 16- y .  - See Crder A.pproving ?zri:f CP. S Terngcrary Basis, 2t 

http://cornz.cn


in excess of whzt was authcrize~ by the FCC. Furihernore, 

h-YT incurs costs to its core operzticns, and nor retail 

r a t e s ,  when providing services ̂ co its own pzyphone 

operations. To then construct izs zrices to its competitors 

on the basis of incurring rstes rzrP.er than costs is clearly 

discrimifiatinq against comperiyors in fzvor of its own 

payphone operations. 

IMPUTATIONS 

15. As a way of indicating to this Commission 

that its proposed rates were acceptable, and that all 

subsidies to its payphone operazions would end, NYT 

performed imputaticns which concluded thzt its cost per 

completed call was below the average revenue the company 

received ger completed call: The first imputation used a 

cornbinnd link and port T.tll, acain z s  a substitute f o r  cost, 

cf $25.39 per month, which wzs o b t z l n e c  from then existing 

interconnection agreemsn~ arhitrzzion ajjzrls . - -  .A. second 

imputation analysis was perfcrmed, using z weighted cariff- 

proposed line rat.. of $24.29( ?:;IS a n  average local message 

cnit rate cf $0.09 p e r  complered call, i-stead of local 

switching csst. These imputzcicns claimed to show that in 



addition to elirninzting >zyFhcrLe s ~ k s i d i e s ,  ' the rates tp.at 

NYT was prcposing w e r e  fair, rezsonzkle and did not 

6iscriminate against pzyphone ccxpetitcrs eo  the advanzaqe 

of its own payphone operations. 

16. Fiowe.ier, contrary to N'iT ' s assertions, N'fT I s 

rates f o r  underlying payphone services z r e  unreasonably hign 

when compared to cost." In addicion, one of the results of 

the imputations is MYT's self-serving claim that N Y T ' s  

payphone competitors a r e  nor "squeezed" by N W ' s  rates 

because NYT payphones are still grzfitable when races are 

used as a surrogate for COSLS. Following NYT's l o g i c ,  based 

on the outdated, pre-Universal Service Fund practice of 

contributory pricinq for che bottleneck components of 

csmpetitiva services, prices to N l i T ' s  competitois could be 

raised to $100 per line above cos:, and as long as toza1 

. .  

." Id. Page 4 .. 

3, In 1984, most local exchacge c3npar.y pzyphor ,es ,  
including those of New '<cr:c Telephone, 2erformed their 
routine functions, such as c o i r .  col'ection o r  coin return, 
through signals sect from their serving cer . t ra i  office 
switches. As a resu ic ,  these "dunnb" payphones were viewed 
by the FCC as an extension cf rk!e loca1 telephone netwcrk 
in its Compucer Inquiry iI decisio This treatment as 
p a r r  of the local nethark r e s L l t d  in NYT'S payphone 
equipment an6 payphone line costs being recovere" ,  through 
various scbsidies, includinq L k r c u q h  sccess charges paid 
by consumers and inter-exchange carriers. 

31 See F i l i ? , g  C v e ~ ~ i e w ,  Seerion 2 .  rhe ro , ,  NYT puts its 
pricing praccices cn display. Coin service features with 
a cast of $1.91 znc $0.013 z r e  priced at $6.CO an.d $2.00 
respeccively . 



. ,  
revenues produce  any l e v e l  of p r c f i t ,  c o m p e t i t o r s  w i l l  noc, 

accord i r .g  t o  NYT,  be " squeeze?" ,  2nd consmers w i l l  b e  

better o f f .  T h i s  i s  f 2 r  f r o m  t i e  1 - e a l i t y  of t h e  m a r k e t p l a c e  

where NYT's r a t e s  a l r e a d y  far exceed c o s t s .  As a r e s u l t ,  

NYT's payphone c o m p e t i t o r s ,  and New Y c r k ' s  l ower  income 

consumers ,  a r e  c a u g h t  oetween NfT's e x c e s s i v e  r a z e s  for 

b o z t l e n e c k  payphone s e r v i c e s  and c c m p e t i t i o n  from w i r e l e s s  

se- rv ices .  

ZSTABLISHING D I R E C T  COST 

1 7 .  T h e r e  i s  no need z c  s p e c u l a c e  a b o u t  NYT's 

c o s t  of  p r o v i d i n q  payphone l i n e  s e r v i c e s .  The Commiss ion ' s  

Opin ion  0 7 - 2  and NYT's Netwcrk Elements  t a r i f f  r e v e a l s  t h a t  

i n f o r m a t i o n . ' -  T h e  c3ss -hased  r z r e  cf a P u b l i c  A c c e s s  L i n e  

c o i n  p o r t  i s  $ 2 . 5 0  F e r  montk,  t h e  srme r a c e  z s  a s t a n d a r d  

Analog L ine  P o r t  e lenenc .  --.,I,>, Nhich wculc! c o n n e c t  

payphcne s e t s  eo these ports, hzvs no a z t r i b u t e s  d i f f e r e n t  

from s t a n d a r d  l i n k s  and a r e  S l r . 5 ;  p e r  m c n t h  a s  a s t a t e w i d e  

.. 

7 < _ :__ 

.. 
T h e  u s e  of c o s t  d a t ?  from '2pi r ! icn  57-2 s h o c l d  n o t  b e  .. 

i n t e r p r e t e d  a s  a r e q u e s t  by I?.A.N'/ xenbers for ~ r e 2 m e n t  a s  
" c a r r i e r s  ' I  u n d e r  S e c c i o r, 2 5 1 o 5 c h e T e 1 e c omm-n i c a t i c  n s 
A c t .  R a c h e r ,  t h e  cos;  d a t a  frcn C z i n i c n  9 7 - 2  i s  u s e d  a s  a 
s a r r o g a t e  for t h e  airec; c c s z  d r c ?  n c ~  f i le" ,  by New Y o r k  
Telephone .  



. ,  
a v e r a g e , "  $12.49 fcr Majcr  Ci:ies, $19.24 for t h e  R e s t  o f  

S r a t e , ' "  and  most rece?. t ly-  $11. E 3  fcr Y a n h z t t a n .  These  

r a t e s  are b a s e d  on T c r a l  E1szer.r Long 3un i n c r e m e n t a l  Cost 

( T E L R I C ) . ' $  Since t h e  FCC sgecified thzt payphone  s e r v i c e  

r a t e s  be c a l c u l a t e d  on t h e  b a s i s  of  d i r e c t  c o s t  p l u s  a 

r e a s o n a b l e  amount of  o v e r h e a d ,  t h o s e  c r i t e r i a  a r e  m e t  by 

T E i R I C  r a t e s ,  which p r c v i d e  a c ? o s e  a p p r o x i m a t i o n  of  d i r e c t  

c o s t  b a s e d  r a t e s  f o r  t h e  following r- 0asor.s : 

. .  

( a )  T E L R I C  b a s e d  c o s t s  a r e  e s s e n t i a l l y  d i r e c t  

c o s t s  b e c a u s e  t h e y  c o n t a i n  l i t t l e  a l l o c a t i o n  

o f  j o i n t  o r  common C O S T S .  

( b )  T E L F I C  b a s e d  c o s t s  a r e  long r u n ,  where n e a r l y  

j4 o p i n i o n  a n a  o r d e r  S e t t i n g  R a t e s  f c r  F i r s t  Group of  
Network E l e m e n t s ,  Op in ion  N o .  97-2, Case 95-C-0657, I s s u e d  
and  E f f e c r i v e  A p r i l  1, 1 9 9 7 ,  a t  Ar tachment  C, S c h e d u i e  1, 
Page 1 cf  3 .  T h i s  s c a t e w i d e  N'fT c o s t  was n o t  u s e d  by t h e  
Commission i n  i t s  p r i c i n g  c f  l i n k  e l e m e n t s .  

~. S e e  P.S.C. N c .  9 1 6  - T e l e p h o n e .  
.~ .. 

I d .  

o r d e r  A l lowing  g e a v e r a g i n g  T a r i f f  F i l i n g  To Take 

20 

.. 

E f f e c t ,  Case  9 8 - C -  1357 ,  I s s u e d  and E f f e c t i v e  May 2 8 ,  1 9 9 9 .  

PEIL l i n e s  o f f e r  c e r t a i n  b l o c k i n g  and s c r e e n i n g  i R  

f e a t u r e s ,  i n c l u d i n g  Octward Call S c r e e n i n g ,  I n t e r n z t i o n a l  C a l l  
B l o c k i n g ,  and  B i l l e d  Number S c r e e n l n q  n o t  n o r x a l l y  a s s o c i a r e d  
w i t h  b u s i n e s s  l i n e s .  However, t h e  c=st of  t h e s e  se rv ices  i s  
n e g l i q i b l e .  Fcr exzmcle, NYT irsslf ackno'dledqes t h e  c o s t  of 
B i l l e d  N,m2'er Sc reex i r .q  i s  z e r c .  L E C C ~ ~  o f  July 22( 1 9 9 7 ,  
t o  Hon .  John  C .  C r - r y  fron 2cKerz Slev i? . ,  Counsel co N'JT. 

- -  

1u i 2 . ,  a t  ?age 11 



all costs ar2 variable an6 directly 

attributable. 

(c) T E L R I C  based costs con-lair. all the components 

of direct cost calculacioxs, including 

Components for rec'drn on investeed capital and 

asset depreciation. 

(d) TELRIC based costs incluce an allocation of 

overhead expenses in its Directly 

Attributable Joint Coscs  fzczor, which meets 

the " N e w  Services Test" pricing 

requirement. 
, .  

COST AND RATE COMPARISONS 

la. To illustraye tie ?csizion That the rates NYT 

charges TO IPANY members are not reasonskle, I have pre2ared 

z compzrison of rates chargeed by I V T  co i t s  various 

competitors and retail business cusccmers. A.5 shown in the 

tables below, the rates NYT charges to I?.J.NY f o r  payphone 

Lines and usage differ widel l ;  fr9m N ' i T ' s  T E L S I C  cost based 

:ates, and from the rates NYT cha.r;es Lo ocher local 

sxchange compeciLors and reta:: b u s i n e s s  customers: . .  

IC., at paqes 35-43 

Id., ac page 8a. 



19. it is critical to noce that, f o r  payphone PAL 

lines, in addition to receiving the LIDPAL, rate of $19.80, 

which already exceeds the SlC.99 direct cost of the link ana 

port (with reasonable overheads), NYT also receives an FCC 

See Opinion 97-2, Attachmen: C. The link rate shown 1 2  

here is the major city rate, where the overwhelming majority of 
public pay telephones are installed. 

See Opinion and Order Deternining Wholesale Discount, 
Opinion 56-30, Case 95-C-0657, I s sue r -  and Zffective November 27, 
1996, at Page 7 5 .  The wholesale Cisc~unt far NYT services is 
19.1% where NYT provides or;era:or services and 21.7% where 
operator services are prgvided by the rsseller. The rates shown 
here are at the more conservati.Je 19.1% discount, where resellers 
?rovide no faciiiries at all. 

13 

. .  This rate is f o r  the pa:.;>hoie l l n e  most used b.7 IPANY 11 

members. It is referred t3 in W T t s  t z z i f f  as an Enhanced LiDPZ.L 
with Outgoing Call Screening. LE inclcees blocking, liixited 
inter-LAT.3. dialing and outgoinq call screening. See PSC No.  515 
- Telephone. All of these feacures are szpported by the PAL port 
elemen:. See  also Tariff FCC No. 1, The NYNZX Telephone 
Companies, 8 t h  Revised Page 31.125, 2t 31.13.12 where the 
Operator Number Screening rate is z e r z .  

_ .  

45 The F C C ' s  FICC ( P r i m z r y  I?zerexcnange Carrier Cbarge) is 
iaposed by NYT cn che I!CC to h;YLii3ih. a ;z?-phone is p r e s u b s c r i b e d .  
If there is r.0 ~res,hscribed I X C ,  c?:e l I C C  is billable directly 
eo :he payphone operatcr. Either ' x z y ,  :he PICC represe~ts a 
source of incsme E O  SYT to cover a ~ c r x i c n  of che NTS cost of the 
PAL line. 

1; 



EUCL ($;. I4 j & a2 FCC F Z C C  ($-1.31). T h i s  results i n  a 

r e c o v e r y  b y  N'IT o f  at l e a s t .  $17.26 above r h e  toczl, 

u n s e p a r a c e d  direct cost (-,ius cverhsads) of  the PAL L ine . ' '  

2 0 .  Beyond t h e  c c r r s a r i s c n  LO T E L R I C  r a t e s ,  it i s  

n o t  logical t h a t  t h e  PAL r a t e s  p a i d  by I?A..uY members a r e  

$ 3 . 3 4  t o  $ 1 1 . 2 5  p e r  m o n t h  h i sher  rb.an those p a i d  by 

b u s i n e s s e s  f o r  r e t a i l  s e r v i c e ,  especlally s i n c e  b u s i n e s s  

a c c e s s  l i n e  ser.iice has historically been p r i c e d  t o  r e c o v e r  

full c o s t s  and  p r o v i d e  a c o n r r i b c t i o n .  Even  p u r e  

rese l le rs  w h i c h  utilize no f a c i l i t i e s  o f  cheir own h a v e  t h e  

b e n e f i t  of r a t e s  $ 8 . 8 6  t o  $ 1 5 . 2 6  p e r  month l o w e r  t h a n  t h o s e  

p a i d  by LPANY members. 

More t h a n  t w o  y e a r s  ago r h e  FCC nored t h a t  t h e  16 

Telecommunica t ions  Act r e q u i r e d  c c m p e t i r o r s  t o  
pay f u l l  cosc-based razes  for n e E w c r k  e:ements, and t h a t  
pernitting LECs  t o  c h a r g e  E U C l s  i n  a d d i z i o n  ro t h e  r e a s o n a b l e  
cost of  f a c i l i t i e s  would c o n s z i t u r e  a d o u b l e  r e c o v e r y .  Thus,  
p u r c h a s e r s  of  unbundled  l i n k s  - which a l r e a d y  pay  t h e  
u n s e p a r a t e d ,  t o t a l  c o s t  of  che link I n  zhe  l i n k  r a t e  - a r e  not 
r e q u i r e d  to pay FCC EUCL charzes c r  ?ICCs. 

There  a r e  a d d i t i o n a l  r evenue  saurces  c o l l e c t e d  by N Y T  
d- 1 

(if any)  r e c e i v e d  by a LEC a n d  per-xlncce CCL components  of 
access c h a r g e s .  Wnen toll calls a r e  made from a payphone,  t h e  
IXC pays  o r i g i n a t i n g  a c c e s s  c k a r g e s  CG NYT, which may i n c l u d e  a 
CCL componenz. These  s h o u l d  be recc5nized a s  further offsets 
LO (or a p p r o p r i a t e  r e d u c r i o n s  f r o m )  t h e  u n s e p a r a c e d  t o t a l  loop 
cos; a s  c a p c u r e d  by TELRIC races. Ecwever, b e c a u s e  of  Lhe 
complexicy  of measur ing  t h i s  a d d i t i o n a l  re::enue s o c r c e ,  I have 
cmitted it fram t h i s  a n a l y s i s .  

rs~gned t o  c o v e r  NTS c o s ~ s  of t h e  l o o p ,  i n c l u d i n g  USF payments 

See OFin icn  and Order  D e t e r x i n i 3 g  Nh3lesale D i s c o u n t ,  

r e c o v e r  full costs d a t e s  t o  2 . S . c .  iasz 2 6 2 2 6 ,  Case 26775 

A; 

a t  Pages 7 4  and 75. ~ l s o ,  t h e  p r i c i n g  o f  k u s i n e s s  s e r v i c e s  

and Case 27-?6S. ,  conduczed i n  r h e  1970s. 

~ 

2s w i r i l i  c a r r i e r  r e s t l l e r s ,  N'iT a-doids xarketing and o t h e r  I S  .. 
c o s c s  wher. i: a r o v i d e s  rvk.olesale, underlying services t3 pay 

IS 



. .  2 1 .  T h e  other s e r i 3 u c  d2:iciency i n  N ' i T ' s  p r i c i n g  

is with respect EO 'asage races. .As s.iown in Table 3, the 

l o c a l  csage retail r a t e s  chargee t o  I?A>iY members for t h e  

a v e r a g e  c a l l  a r e  2 3 %  h i g h e r  t h a n  t h o s e  c h a r g e d  LO resel lers ,  

2 2 .  R e c a r d i n g  Table  3 ,  t i e r e  can be a b s o l u t e l y  no 

reason for 1P.kNY t o  pay r a t e s  h i g h e r  t h a n  t h o s e  p a i d  b y  

r e s e l l e r s ,  which p rov ide  no nerwcrlc f s c i l i t i e s  whatsoever. 

2 3 .  NYT i s  l i k e l y  t o  arGus t h a c  I?%N'I  m e m b e r s  a r e  

n o t  e l i g i b l e  for r a t e s  i d s n c i c a l  23 t h o s e  2rovided t o  C L E C s  

b e c a u s e  I P A N Y  members a r e  n o t  fzcillties b a s e d  c a r r i e r s ,  and 

h e r e f o r e  ar? r o t  enzlcled ~ ' 2  T S X I C  r a t e s  f o r  Unbundled 

S e t v o r k  E1er; ienEs u n d e r  5251 a n d  5 2 5 2  o f  t h e  Te lecon  A c t .  

But  t h e  propcsed u s e  o f  TELRIC r a t e s  is n o t  b a s e d  on 9 2 5 1  

and 9252. ~ s r k e r ,  it f l o u s  f r c l  ehe FCC's roqu i r emer . t  t o  

i 

. .  rrelephone p r o v - 1 c e r 5 ,  :%hick; slsc ~ r o v i d e  s e r v i c e  t h r o u g h  
resale. 

4 :, Opin ion  57-2, .h.ttzck.meni I ) .  


